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or national security measures, than in
other DOE programs.

[60 FR 11815, Mar. 2, 1995]

927.302 Policy.

(a) Except for contracts with organi-
zations that are beneficiaries of Public
Law 96-517, the United States, as rep-
resented by DOE, shall normally ac-
quire title in and to any invention or
discovery conceived or first actually
reduced to practice in the course of or
under the contract, allowing the con-
tractor to retain a nonexclusive, rev-
ocable, paid-up license in the invention
and the right to request permission to
file an application for a patent and re-
tain title to any ensuing patent in any
foreign country in which DOE does not
elect to secure patent rights. DOE may
approve the request if it determines
that such approval would be in the na-
tional interest. The contractor’s non-
exclusive license may be revoked or
modified by DOE only to the extent
necessary to achieve expeditious prac-
tical application of the invention pur-
suant to any application for and the
grant of an exclusive license in the in-
vention to another party.

(b) In contracts having as a purpose
the conduct of research, development,
or demonstration work and in certain
other contracts, DOE may need to re-
quire those contractors that are not
the beneficiaries of Public Law 96-517
to license background patents to en-
sure reasonable public availability and
accessibility necessary to practice the
subject of the contract in the fields of
technology specifically contemplated
in the contract effort. That need may
arise where the contractor is not at-
tempting to take the technology re-
sulting from the contract to the com-
mercial marketplace, or is not meeting
market demands. The need for back-
ground patent rights and the particular
rights that should be obtained for ei-
ther the Government or the public will
depend upon the type, purpose, and
scope of the contract effort, impact on
the DOE program, and the cost to the
Government of obtaining such rights.

(c) Provisions to deal specifically
with DOE background patent rights are
contained in paragraph (k) of the
clause at 952.227-13. That paragraph
may be modified with the concurrence
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of Patent Counsel in order to reflect
the equities of the parties in particular
contracting situations. Paragraph (k)
should normally be deleted for con-
tracts with an estimated cost and fee
or price of $250,000 or less and may not
be appropriate for certain types of
study contracts; for planning con-
tracts; for contracts with educational
institutions; for contracts for special-
ized equipment for in-house Govern-
ment use, not involving use by the pub-
lic; and for contracts the work prod-
ucts of which will not be the subject of
future procurements by the Govern-
ment or its contractors.

(d) The Assistant General Counsel for
Technology Transfer and Intellectual
Property shall:

(1) Make the determination that
whether reported inventions are sub-
ject inventions under the patent rights
clause of the contract;

(2) Determine whether and where pat-
ent protection will be obtained on in-
ventions;

(3) Represent DOE before domestic
and foreign patent offices;

(4) Accept assignments and instru-
ments confirmatory of the Govern-
ment’s rights to inventions; and

(5) Represent DOE in patent, tech-
nical data, and copyright matters not
specifically reserved to the Head of the
Agency or designee.

[60 FR 11816, Mar. 2, 1995]

927.303 Contract clauses.

(a) In solicitations and contracts for
experimental, research, developmental,
or demonstration work (but see (FAR)
48 CFR 27.304-3 regarding contracts for
construction work or architect-engi-
neer services), the contracting officer
shall include the clause:

(1) At 952.227-13, Patent Rights Ac-
quisition by the Government, in all
such contracts other than those de-
scribed in paragraphs (a)(2) and (a)(3) of
this section;

(2) At 952.227-11, Patent Rights by the
Contractor (Short Form), in contracts
in which the contractor is a domestic
small business or nonprofit organiza-
tion as defined at (FAR) 48 CFR 27.301,
except where the work of the contract
is subject to an Exceptional Cir-
cumstances Determination by DOE;
and
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(3) At 970.5204-71 or 970.5204-72, as dis-
cussed in 970.27, Patent, Data, and
Copyrights, in contracts for the man-
agement and operation of DOE labora-
tories and production facilities.

(b) DOE shall not use the clause at
(FAR) 48 CFR 52.227-12 except in situa-
tions where patent counsel grants a re-
quest for advance waiver and supplies
the contracting officer with that clause
with appropriate modifications. Other-
wise, Iin instances in which DOE grants
an advance waiver or waives its rights
in an identified invention, contracting
officers shall consult with patent coun-
sel for the appropriate clause.

[60 FR 11816, Mar. 2, 1995]

927.304 Procedures.

Where the contract contains the
clause at 952.227-11 and the contractor
does not elect to retain title to a sub-
ject invention, DOE may consider and,
after consultation with the contractor,
grant requests for retention of rights
by the inventor subject to the provi-
sions of 35 U.S.C. 200 et seq. This state-
ment is in lieu of (FAR) 48 CFR 27.304-
1(c).

[60 FR 11816, Mar. 2, 1995]

927.370 Waiver of title to certain sen-
sitive inventions.

(a) Whenever any contractor makes
an invention or discovery to which the
title vests in the Department of Energy
pursuant to exercise of section 202(a)
(ii) or (iv) of title 35, United States
Code, or pursuant to section 152 of the
Atomic Energy Act of 1954 (42 U.S.C.
2182) or section 9 of the Federal Non-
nuclear Energy Research and Develop-
ment Act of 1974 (42 U.S.C. 5908), in the
course of or under any Government
contract or subcontract of the Naval
Nuclear Propulsion Program or the nu-
clear weapons programs or other atom-
ic energy defense activities of the De-
partment of Energy, and the contrac-
tor requests waiver of any or all of the
Government’s property rights, the Sec-
retary of Energy may decide to waive
the Government’s rights and assign the
rights in such invention or discovery.

(b) In making a decision under this
section, the Secretary or his designee
shall:

48 CFR Ch. 9 (10-1-96 Edition)

(1) Apply the stated general objec-
tives for patent waivers under sec.
92.300(a) of this subpart;

(2) Take into account the specific
considerations applicable to advance
waivers and identified invention waiv-
ers, respectively, under sec. 927.300(a)
of this subpart;

(3) Consider whether national secu-
rity will be compromised;

(4) Consider whether sensitive tech-
nical information (whether classified
or unclassified) under the Naval Nu-
clear Propulsion Program or the nu-
clear weapons programs or other atom-
ic energy defense activities of the De-
partment of Energy for which dissemi-
nation is controlled under Federal stat-
utes and regulations will be released to
unauthorized persons;

(5) Consider whether an organiza-
tional conflict of interest con-
templated by Federal statutes and reg-
ulations will result; and

(6) Consider whether waiving such
rights will adversely affect the oper-
ation of the Naval Nuclear Propulsion
Program or the nuclear weapons pro-
grams or other atomic energy defense
activities of the Department of Energy.

(c) A decision under this section shall
be made within 150 days after the date
on which a complete request for waiv-
er, as described by paragraph (d) of this
section, has been submitted to the Pat-
ent Counsel by the contractor.

(d) In addition to the requirements
for content which apply generally to
all waiver requests under sec. 927.300(a)
of this subpart, a requestor must in-
clude a full and detailed statement of
facts, to the extent known by or avail-
able to the requestor, directed to the
considerations set forth in paragraphs
(b)(3) through (6) of this section, as ap-
plicable. To be considered complete, a
waiver request must contain sufficient
information, in addition to the content
requirements under sec. 927.300(a) of
this subpart, to allow the Secretary or
his designee to make a decision under
this section. Such information shall in-
clude, at a minimum, for advance waiv-
er requests:

(1) An identification of all of the pe-
titioner’s contractual arrangements in-
volving the Government (including
contracts, subcontracts, grants, or
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other arrangements) in which the tech-
nology involved in the contract was de-
veloped or used and any other funding
of the technology by the Government,
whether direct or indirect, involving
any other party, of which the peti-
tioner is aware;

(2) A description of the petitioner’s
past, current, and future private in-
vestment in and development of the
technology which is the subject of the
contract. This includes expenditures
not reimbursed by the Government on
research and development which will
directly benefit the work to be per-
formed under the instant contract, the
amount and percentage of contract
costs to be shared by the petitioner,
the out-of-pocket costs of facilities or
equipment to be made available by the
petitioner for performance of the con-
tract work which are not charged di-
rectly or indirectly to the Government
under contract, and the contractor’s
plans and intentions to further develop
and commercialize the technology at
private expense;

(3) A description of competitive tech-
nologies or other factors which would
ameliorate any anticompetitive effect
of granting the waiver.

(4) Identification of whether the con-
tract pertains to work that is classi-
fied, or sensitive, i.e., unclassified but
controlled pursuant to section 148 of
the Atomic Energy Action of 1954, as
amended (42 U.S.C. 2168) (1982), or sub-
ject to export control under Chapter 17
of the Military Critical Technology
List (MCTL) contained in Department
of Defense Directive 5230.25, including
identification of all principal uses of
the subject matter of the contract,
whether inside or outside the contrac-
tor program, and an indication of
whether any such uses involve classi-
fied or sensitive technologies.

(5) Identification of all DOE and DOD
programs and projects in the same gen-
eral technology as the contract for
which the petitioner intends to be pro-
viding program planning advice or has
provided program planning advice
within the last three years.

(e) For identified invention requests,
such requests shall include at a mini-
mum:

(1) A brief description of the inten-
tions of the petitioner (or its present or

927.370

intended licensee) to commercialize
the invention. This description should
include: (i) estimated expenditures, (ii)
anticipated steps, (iii) the associated
time periods to bring the invention to
commercialization, and (iv) a state-
ment that petitioner (or its present or
intended licensee) has the capability to
carry out its stated intentions.

(2) A description of any continuing
Government funding of the develop-
ment of the invention (including inves-
tigation of materials or processes for
use therewith), from whatever Govern-
ment source, whether direct or indi-
rect, and, to the extent known by the
petitioner, any anticipated future Gov-
ernment funding to further develop the
invention.

(3) A description of competitive tech-
nologies or other factors which would
ameliorate any anticompetitive effects
of granting the waiver.

(4) A statement that petitioner will
reimburse the Department of Energy
for any and all costs and fees incurred
by the Department in the preparation
and prosecution of the patent applica-
tions covering the invention that is the
subject of the waiver petition.

(5) Where applicable, a statement of
reasons why the petition was not time-
ly filed in accordance with the applica-
ble patent rights clause of the con-
tract, or why a request for an extension
of time to file the petition was not
filed in a timely manner.

(6) Identification of whether the in-
vention pertains to work that is classi-
fied, or sensitive, i.e., unclassified but
controlled pursuant to section 148 of
the Atomic Energy Action of 1954, as
amended, (42 U.S.C. 2168) (1982), or sub-
ject to export control under Chapter 17
of the Military Critical Technology
List (MCTL) contained in Department
of Defense Directive 5230.25, including
identification of all principal uses of
the invention inside or outside the con-
tractor program, and an indication of
whether any such uses involve classi-
fied or sensitive technologies.

(7) Identification of all DOE and DOD
programs and projects in the same gen-
eral technology as the invention for
which the petitioner intends to be pro-
viding program planning advice or has
provided program planning advice
within the last three years.
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(8) A statement of whether a classi-
fication review of the invention disclo-
sure, any resulting patent applica-
tion(s), and/or any reports and other
documents disclosing a substantial por-
tion of the invention has been made,
together with any determinations on
the existence of classified or sensitive
information in either the invention dis-
closure, the patent application(s), or
reports or other documents disclosing a
substantial portion of the invention;
and

(9) Ildentification of any and all pro-
posals, work for others activities, or
other arrangements submitted by the
petitioner, DOE, or a third party, of
which petitioner is aware, which may
involve further funding of the work on
the invention at either the contractor
facility where the invention arose or
another facility owned by the Govern-
ment.

(f) Patent Counsel will notify the pe-
titioner promptly if the waiver request
is found not to be a complete request
and, in that event, will provide the pe-
titioner with a reasonable period, not
to exceed 60 days, to correct any such
incompleteness. If petitioner does not
respond within the allotted time pe-
riod, the waiver request will be consid-
ered to be withdrawn. If petitioner re-
sponds within the allotted time period,
but the submittal is still deemed in-
complete or insufficient, the waiver re-
quest may be denied.

(g) For waiver requests as described
in this section, waiver decisions shall
be made within 150 days after the date
on which a complete request for waiver
of such rights, as specified herein, has
been submitted by the petitioner to the
DOE Patent Counsel. If the original
waiver request does not result in a
communication from DOE Patent
Counsel indicating that the request is
incomplete, the 150-day period for deci-
sion commences on the date of receipt
of the waiver petition. If the original
waiver request results in a communica-
tion from DOE Patent Counsel indicat-
ing that the request is incomplete, the
150-day period for decision commences
on the date on which supplementary
information is received by Patent
Counsel sufficient to make the waiver
request complete. For advance waiver
requests, if petitioner is not notified

48 CFR Ch. 9 (10-1-96 Edition)

that the request is incomplete, the 150-
day period for decision commences on
the date of receipt of the petition, or
on the date on which negotiation of
contract terms is completed, whichever
is later.

(h) Failure of DOE to make a patent
waiver decision within the prescribed
150-day period shall in no way be con-
strued as a grant of the waiver.

[53 FR 51278, Dec. 21, 1988]

Subpart 927.4—Technical Data
and Copyrights

927.400 Scope of subpart.

This subpart sets forth DOE’s policy,
procedures, and instructions for con-
tract clauses with respect to the acqui-
sition and use of technical data and
copyrights in contracts or subcontracts
entered into, with or for the benefit of
the Government.

927.401 Definitions.

Technical data means for the purpose
of this subpart, recorded information,
regardless of form or characteristic, of
a scientific or technical nature. It may,
for example, document research, exper-
imental, developmental, demonstra-
tion, or engineering work or be usable
or used to define a design or process or
to procure, produce, support, maintain,
or operate material. The data may be
graphic or pictorial delineations in
media such as drawings or photo-
graphs, text in specifications or related
performance or design type documents,
or computer software (including com-
puter programs, computer software
data bases, and computer software doc-
umentation). Examples of technical
data include research and engineering
data, engineering drawings and associ-
ated lists, specifications, standards,
process sheets, manuals, technical re-
ports, catalog item identification, and
related information. Technical data, as
used in this subpart, do not include fi-
nancial reports, cost analyses, and
other information incidental to con-
tract administration.

Proprietary data means for the pur-
pose of this subpart, technical data
which embody trade secrets developed
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at private expense, such as design pro-
cedures or techniques, chemical com-
position of materials, or manufactur-
ing methods, processes, or treatments,
including minor modifications thereof,
provided that such data:

(1) Are not generally known or avail-
able from other sources without obliga-
tion concerning their confidentiality;

(2) Have not been made available by
the owner to others without obligation
concerning their confidentiality; and

(3) Are not already available to the
Government without obligation con-
cerning their confidentiality.

Contract data means for the purpose
of this subpart, technical data first
produced in the performance of the
contract, technical data which are
specified to be delivered under the con-
tract, technical data that may be
called for under the Additional Tech-
nical Data Requirements clause of the
contract, if any, or technical data ac-
tually delivered in connection with the
contract.

Unlimited rights means for the pur-
pose of this subpart, rights to use, du-
plicate or disclose technical data, in
whole or in part, in any manner and for
any purpose whatsoever, and to permit
others to do so.

927.402 Acquisition and use of tech-
nical data.

927.402-1 General.

(a) The provisions herein pertain to
research, development, demonstration
and supply contracts. Special consider-
ations for contracts for the operation,
design, or construction of Government-
owned facilities are covered by subpart
970.27. Under DOE’s broad charter to
perform research, development, and
demonstration work, in both nuclear
and nonnuclear fields, and to meet the
objectives stated in 927.402-2, DOE has
extensive needs for technical data. The
satisfaction of these needs and the
achievement of DOE’s objectives
through a sound data policy are found
in the balancing of the needs and equi-
ties of the Government, its contrac-
tors, and the general public.

(b) It is important to keep a clear
distinction between contract require-
ments for the delivery of technical
data on the one hand, and rights in
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technical data on the other. The legal
rights which the Government acquires
in technical data in DOE contracts
(other than “‘facilities’”” contracts) are
set forth in the Rights in Technical
Data (long form) clause of 952.227-75.
However, this clause does not obtain
for the Government the delivery of any
data whatsoever. Rather, known re-
quirements for the technical data to be
delivered by the contractor shall be set
forth as part of the contract (e.g. in the
statement of work). The Additional
Technical Data Requirements clause at
952.227-73 may be used along with the
clause at 952.227-75 to enable the con-
tracting officer to require the contrac-
tor to furnish additional technical
data, the requirement for which was
not known at the time of contracting.
There is, however, a built-in limitation
on the kind of technical data which a
contractor may be required to deliver
under either the contract statement of
work or the Additional Technical Data
Requirements clause. This limitation
is found in the withholding provision of
paragraph (e) of the Rights in Tech-
nical Data (long form) clause of 952.227-
75 which provides that the contractor
need not furnish “‘proprietary data.” It
is specifically intended that the con-
tractor may withhold “‘proprietary
data’” even though a requirement for
technical data specified in the state-
ment of work or called for pursuant to
the Additional Technical Data Require-
ments clause would seemingly require
the furnishing of proprietary data. This
withholding of proprietary data is the
primary means by which the contrac-
tor may protect its proprietary posi-
tion.

(c) There are, however, two situa-
tions where the Government, or its rep-
resentative, may need to have limited
access to a contractor’s proprietary
data.

(1) First, paragraph (f) of the Rights
in Technical Data (long form) clause
gives the contracting officer’'s rep-
resentatives the limited right to in-
spect at the contractor’s facility the
contractor’s proprietary data which
were withheld from delivery under
paragraph (e) of the clause for the pur-
pose of verifying that such data were
properly withheld or to evaluate work
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performance. In carrying out the in-
spection, normally the contracting of-
ficer’'s representative is a DOE em-
ployee although he may be an em-
ployee of a DOE contractor acting
under an agreement to treat in con-
fidence the proprietary data to be in-
spected. However, where the contractor
whose data are to be inspected dem-
onstrates that there would be a pos-
sible conflict of interest if the inspec-
tion were made by such a contractor
employee, the contracting officer’s rep-
resentative may be limited to a DOE
employee. Paragraph (f) has a built-in
exclusion from these inspection rights
for “‘specific items of proprietary data”
when they are so specified in the con-
tract schedule. Such exclusions limit
even DOE’s minimum rights of evaluat-
ing contract work performance and
verifying that technical data withheld
by the contractor is proprietary in
fact. Such exclusions should be spar-
ingly used, and only in situations
where program personnel stipulate to
the fact that DOE has no need for ac-
cess to the specified items to be ex-
cluded from paragraph (f), i.e., that the
nondisclosure and nonaccessibility will
not adversely affect the DOE program
involved. It should also be noted that
paragraph (f) permits exclusion of
“‘specific items’” of proprietary data
and, accordingly, should not be used to
exclude classes of technical data or all
technical data pertaining to specific
items or processes or classes of items
or processes.

(2) The second situation, where the
Government may have limited access
to a contractor’s proprietary data, is
provided in optional paragraph (g) of
the Rights in Technical Data (long
form) clause at 952.227-75 Alternate |I.
When used, optional paragraph (g) pro-
vides the Government the right to re-
quire the contractor to furnish with
limited rights the proprietary data pre-
viously withheld under paragraph (e).
In this situation, the limited rights in
proprietary data and the Government’s
obligation for limited use and disclo-
sure of such data as set forth in the
Rights in Technical Data (long form)
clause provides the means by which the
contractor protects its proprietary po-
sition. Paragraph (g) will be used only
where it is determined by DOE that for
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programmatic reasons there is a need
for the delivery of proprietary data to
the Government. Where proprietary
data is to be delivered under paragraph
(g) and subparagraph (a) or (b) of the
limited rights legend is to be applied to
the data, the contractor may, if he can
show the possibility of a conflict of in-
terest regarding disclosure of such data
to other contractors, limit or modify
subparagraph (a) or (b) as set forth in
927.402-3(e)(2), to exclude or include
certain contractors.

(d) The contractor licensing provi-
sions of optional paragraph (h) at
952.227-75 Alternate Il of the Rights in
Technical Data (long form) clause en-
able DOE to require limited licenses in
proprietary contract data to be granted
to the Government and responsible par-
ties in certain circumstances. Such a
license may parallel or supplement the
license obtained in background patents
under the provisions of paragraph (k)
of the Patent Rights clause of 41 CFR
9-9.107-5(a). Paragraph (h) is normally
to be included in contracts for re-
search, development or demonstration
where it is deemed by DOE that the
limited license afforded therein is nec-
essary to ensure widespread commer-
cial use or practical utilization of a
subject of the contract. As explained in
927.402-3(e)(3), paragraph (h) provides
that upon request by DOE, the contrac-
tor will grant to the Government and
responsible third parties a license in
proprietary data only where such data
in the form of results obtained by its
use, i.e., essential equipment, articles,
products, and the like which were the
subject of the contract, are not other-
wise available, or cannot be made
available in a reasonable time as set
forth in paragraph (h).

(e)(1) It is the responsibility of prime
contractors and higher tier subcontrac-
tors, in meeting their obligations with
respect to contract data, to obtain
from their subcontractors the rights
in, access to, and delivery of such data
on behalf of the Government. Accord-
ingly, subject to the policy set forth in
these regulations, and subject to the

approval of the contracting officer
where required, selection of appro-
priate technical data provisions for
subcontracts is the responsibility of

the prime contractor or higher-tier
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subcontractor. In many but not all in-
stances, inclusion in a subcontract of
the Rights in Technical Data (long
form) clause of 952.227-75 will suffice to
obtain for the benefit of the Govern-
ment the rights in and, if appropriate,
access to technical data. Access by
DOE to technical data, i.e., the inspec-
tion rights afforded in paragraph (f) of
the Rights in Technical Data (long
form) clause at 952.227-75 normally
should be obtained only in first-tier
subcontracts having as a purpose the
conduct of research, development, or
demonstration work or the furnishing
of supplies for which there are substan-
tial technical data requirements as re-
flected in the prime contract. If a sub-
contractor refuses to accept technical
data provisions affording rights in and
access to technical data on behalf of
the Government, the contractor shall
so inform the Contracting Officer in
writing and not proceed with the sub-
contract without written authorization
of the Contracting Officer. In prime
contracts (or higher-tier subcontracts)
which contain the Additional Tech-
nical Data Requirements clause, it is
the further responsibility of the con-
tractor (or higher-tier subcontractor)
to determine whether inclusion of such
clause in a subcontract is required to
satisfy technical data requirements of
the prime contract (or higher-tier sub-
contract).

(2) As is the case for DOE in its deter-
mination of technical data require-
ments, the Additional Technical Data
at 952.227-73 Requirements clause
should not be used at any subcontract-
ing tier where the technical data re-
quirements are fully known, and nor-
mally the clause will be used only in
subcontracts having as a purpose the
conduct of research, development, or
demonstration. Prime contractors and
higher-tier subcontractors shall not
use their power to award subcontracts
as economic leverage to inequitably ac-
quire rights in the subcontractor’s pro-
prietary data for their private use, and
they shall not acquire rights on behalf
of the Government to proprietary data
for standard commercial items unless
required by the prime contract.

(f) Related to the acquisition and use
of technical data are the contractor’s
rights in contract data as well as tech-
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nical data furnished to the contractor
by DOE or its contractors. These rights
are set forth in paragraph (b)(2) of each
Rights in Technical Data clause and
provide that the contractor may, sub-
ject to patent, security and other pro-
visions of the contract, use for its pri-
vate purposes contract data it first
produces in the performance of the con-
tract, provided that the contractor has
met its data requirements (e.g., deliv-
ery of data in form of progress or sta-
tus reports specified to be delivered) as
of the date of the private use of such
data. It is not necessary that a final re-
port be submitted in order to privately
use data if all required progress and in-
terim reports and other technical data
then due have been delivered. Para-
graph (b)(2) further provides that tech-
nical or other data received by the con-
tractor in the performance of the con-
tract must be held in confidence by the
contractor in accordance with restric-
tions accompanying the data.

(g) An additional clause described
further at 927.402-3(f), the text of which
is found at 952.227-76 entitled Rights in
Data—Special Works, is to be used in
place of or in addition to the Rights in
Technical Data (long form) clause in
contracts where a purpose of the con-
tract is the production of copyright-
able material, a substantial portion of
which is to be first produced in the per-
formance of the contract, such as mo-
tion pictures, television recordings,
books, histories, etc. Where, during
contract negotiations, it may be deter-
mined to purchase, i.e., ‘“‘specifically
acquire,” unlimited rights in technical
data, or to lease or obtain a license
therein, or to obtain rights in existing
data, an appropriate clause therefor
should be obtained from patent coun-
sel. In situations where technical data
including computer software are to be
leased or licensed, the terms of any
agreement restricting the Govern-
ment’s rights will be included in the
contract as either a special clause or
an agreement annexed thereto. An-
other clause, the Rights in Technical
Data (short form) clause further de-
scribed at 927.402-3(g), the text of which
is found at 952.227-77, is provided for
use iIn research contracts with edu-
cational institutions and consultants.
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Such contracts may, for example, in-
clude those for conducting symposia,
training, or education, or other con-
tracts not involving possible use of pro-
prietary data.

(h) In contracts involving access to
certain categories of DOE-owned re-
stricted data, as set forth in 10 CFR
part 725, DOE has reserved the right to
receive reasonable compensation for
the use of its inventions and discov-
eries, including its related data and
technology. Accordingly, in contracts
where access to such restricted data is
to be provided to contractors, the fol-
lowing parenthetical phrase shall be in-
serted after ‘“‘contract data’ in para-
graph (b)(2)(ii) of the clause at 952.227-
75, after ‘““technical data’ in paragraph
(b)(2) of the clause at 952.227-77, or
after ‘‘technical data’” in paragraph
(b)(2)(ii) of the clause at 952.227-78 as
appropriate: ‘‘(except Restricted Data
in category C-24, 10 CFR part 725, in
which DOE has reserved the right to
receive reasonable compensation for
the use of its inventions and discov-
eries, including related data and tech-
nology).” In addition, there are other
types of contract situations (e.g., no
cost contracts for studies or evalua-
tion) wherein the contractor is given
access to restricted data. In such con-
tract situations, limitations on the use
of such data may be appropriate.

927.402-2 Policy.

The technical data policy is directed
toward achieving the following objec-
tives:

(a) Making the benefits of the energy
research, development and demonstra-
tion programs of DOE widely available
to the public in the shortest prac-
ticable time;

(b) Promoting the commercial utili-
zation of the technology developed
under DOE programs;

(c) Encouraging participation by pri-
vate persons in DOE energy research,
development, and demonstration pro-
grams; and

(d) Fostering competition and pre-
venting undue market concentration or
the creation or maintenance of other
situations inconsistent with the anti-
trust laws.
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927.402-3 Procedures (supply, re-
search, development, or demonstra-
tion contracts).

(a) Known requirements for technical
data. Technical data requirements are
determined in relation to the intended
use of the data which in turn depends
upon the intended use of the contract
end item. In many contracts for re-
search, the end item may often be a
technical report or series of such re-
ports, while in contracts beyond re-
search, the subject of the contract may
be a feasibility model, an engineering
or advance development model, or a
prototype. The extent to which re-
quired technical data may be needed
often depends on the level of maturity
of design and perfection of the end
item, and for a demonstration plant or
prototype, may include data pertaining
to performance, operational and envi-
ronmental testing, repair, mainte-
nance, operation, quality assurance,
detailed design, logistics, training, etc.
Known technical data requirements
shall be programmatically ascertained
prior to contracting and shall be in-
cluded in requests for proposals or dis-
closed during contract negotiations for
incorporation as data requirements in
the contract statement of work.

(b) Additional requirements for tech-
nical data. In contracts for research,
development, or demonstration, it is
not normally possible or appropriate
for the Government to ascertain all ac-
tual needs for technical data in ad-
vance of contracting. Accordingly, the
Additional Technical Data Require-
ments clause at 952.227-73, shall nor-
mally be used in such contracts (and, if
appropriate, in subcontracts) to enable
the ordering of technical data as the
actual need and requirement therefor
becomes known during the course of
the contract. If all technical data re-
quirements are known in advance of
contracting and are set forth in the
contract statement of work, this clause
need not be used. The Additional Tech-
nical Data Requirements clause should
not normally be used in supply con-
tracts because the required technical
data therefor are ordinarily known in
advance and thus are specified in the
contract statement of work or speci-
fication. When the Additional Tech-
nical Data Requirements clause is
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used, the Rights in Technical Data-
Long Form clause at 952.227-75 shall
also be used.

(c) Clause text. The text of the Addi-
tional Technical Data Requirements
clause is found at 952.227-73.

(d) Proposals. (1) The policy and pro-
cedures for treatment of proposal infor-
mation are set forth in FAR 15.413 for
solicited proposals, in FAR 15.509 for
unsolicited proposals, and 927.70.

(2) Solicited proposals are to be han-
dled in accordance with the procedures
of FAR 15.413-2. Evaluation of such pro-
posals outside the Government is au-
thorized in accordance with the proce-
dures of FAR 15.413-2(f) and paragraph
(d)(4) below. In order to assure that so-
licited proposals are properly handled,
the handling notice of FAR 15.413-2(e)
shall be affixed to a cover sheet at-
tached to each proposal upon receipt
by DOE. Use of the notice neither al-
ters any obligation of the Government,
nor diminishes any rights in the Gov-
ernment to use or disclose the informa-
tion.

(3) Unsolicited proposals are to be
handled in accordance with FAR 15.509.
Outside evaluations of such proposals
are authorized in accordance with the
procedures of 927.7000.

(4) 1t is DOE policy to have proposals
evaluated by the most competent per-
sons available in Government. In addi-
tion, DOE may meet its evaluation
needs by having proposals reviewed by
evaluators and contractor organiza-
tions operating or managing govern-
ment-owned facilities. Where it is de-
termined to evaluate a proposal out-
side the Government, such as by con-
sultants, grantees and contractors in-
cluding those who operate or manage
Government-owned facilities, the
agreement of 927.7000 or an equivalent
arrangement for the treatment of the
proposal shall be obtained from the
outside evaluator before DOE furnishes
a copy of the proposal to such person.
In addition, care should be taken that
the required handling notice is affixed
to a cover sheet attached to the pro-
posal before it is disclosed to the eval-
uator.

(5) Should a contract be awarded
based on a proposal, it is DOE policy,
in consideration of the award, to ob-
tain unlimited rights for the Govern-

927.402-3

ment in the technical data contained
in the proposal unless the prospective
contractor marks those portions of the
technical information which it asserts
as ‘‘proprietary data’”, or specifies
those portions of such technical data
which are not directly related to or
will not be utilized in the work to be
funded under the contract. ‘“‘Propri-
etary data’ is defined in 927.401(b). A
proposer who receives a contract award
shall mark the data identified as pro-
prietary by specifying the appropriate
page numbers to be inserted in the
Rights to Proposal Data clause of
952.227-82, which clause shall be in-
serted in the contract. Subject to the
concurrence of the contracting officer,
information unrelated to the contract
may be deleted from the proposal by
the contractor. The responsibility,
however, of identifying technical data
as proprietary or deleting it as unre-
lated, rests with the prospective con-
tractor.

(e) Rights in technical data. (1) The
Rights in Technical Data (long form)
clause set forth at 952.227-75 shall be
used in all contracts having as a pur-
pose the conduct of research, develop-
ment, or demonstration, or in con-
tracts for supplies, or in any other con-
tract where technical data are expected
to be first produced under the contract,
where technical data are specified to be
delivered in the contract, or where the
contract contains the Additional Tech-
nical Data Requirements clause. Ac-
cordingly, all such contracts shall con-
tain the Rights in Technical Data (long
form) clause at 927.227-75, except as
noted in 970.2702 and 927.402-3 (f) and (Q)
and except contracts for standard com-
mercial off-the-shelf supplies where
technical data such as operating or re-
pair manuals are routinely furnished
with the supplies.

(2) Optional paragraph-Limited Rights
in Proprietary Data. In research, devel-
opment, or demonstration contracts,
and supply contracts where it is deter-
mined that delivery of proprietary data
is necessary with limited rights in the
Government, the Rights in Technical
Data (long form) clause at 952.227-75
shall be supplemented by the addi-
tional paragraph (g) set forth at Alter-
nate | to the clause. It should be noted
that this paragraph does not entitle
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the contractor to place a limited rights
legend on any technical data furnished
to the Government under paragraph (g)
unless the contracting officer requests
in writing delivery of identified tech-
nical data previously withheld under
paragraph (e) of the Rights in Tech-
nical Data clause. Paragraph (g) pro-
vides that proprietary data may be
specified in the contract as being ex-
cluded from the delivery requirements
of paragraph (e). Alternatively, the
limited rights legend specified in Alter-
nate | may be made applicable to only
those classes of proprietary data deter-
mined as being necessary for delivery
with limited rights. In addition, when
furnishing proprietary data with the
limited rights legend, subparagraphs
(a), (b) and (c) thereunder may be
modified as follows. When proprietary
data is to be furnished only for evalua-
tion, subparagraph (a) of the limited
rights legend shall be used, and sub-
paragraphs (b) and (c), if otherwise in-
applicable, may be deleted. When there
is a programmatic requirements that
proprietary data be disclosed to other
DOE contractors only for information
or use in connection with work per-
formed under their contracts, subpara-
graph (b) of the limited rights legend
shall be used, and subparagraphs (a)
and (c) may be deleted if otherwise in-
applicable. In either of the foregoing
examples, the contractor may, if it can
show the possibility of a conflict of in-
terest because of disclosure of such
data to certain contractors or eval-
uators, exclude such contractors or
evaluators from subparagraphs (a) or
(b). If the data is required solely for
emergency repair or overhaul, subpara-
graph (c) of the limited rights legend
shall be retained, and subparagraphs
(a) and (b) may be deleted, unless oth-
erwise applicable. In the event it is de-
termined that all of the subparagraphs
(a), (b) and (c) of the limited rights leg-
end are to be deleted, the word ““none”’
shall be inserted in the legend after the
colon().

(3) Optional paragraph-Contractor Li-
censing. In many contracting situations
the achievement of DOE’s objectives
would be frustrated if the Government,
at the time of contracting, did not ob-
tain on behalf of responsible third par-
ties and itself limited license rights in
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and to proprietary contract data.
Where, for example, the contractor is
required to license background patents,
consideration should be given to secur-
ing co-extensive license rights to the
Government and responsible third par-
ties at reasonable royalties, and under
appropriate restrictions, for contract
data which are proprietary data in
order to practice the technology which
is a subject of the contract. When such
a license right is deemed necessary, the
Rights in Technical Data (long form)
clause at 952.227-75 should be supple-
mented by the addition of paragraph
(h) at 952.227-75 Alternate Il. Paragraph
(h) will normally be sufficient to cover
proprietary contract data for items and
processes that were used in the con-
tract and are necessary in order to in-
sure widespread commercial use of a
subject of the contract. The expression
‘““‘subject of the contract” is intended to
limit the licensing required in para-
graph (h) below to the fields of tech-
nology specifically contemplated in the
contract effort and may be replaced by
a more specific statement of the fields
of technology intended to be covered in
the manner described in 41 CFR 9-9.107-
5(b)(9) pertaining to ‘“‘Background Pat-
ents.” Where, however, proprietary
contract data cover the main purpose
or basic technology of the research, de-
velopment, or demonstration effort of
the contract, rather than subcompo-
nents, products or processes which are
ancillary to the contract effort, the
limitations set forth in subparagraphs
(h) (1) through (4) should be modified or
deleted. Paragraph (h) further provides
that technical data may be specified in
the contract as being excluded from or
not subject to the licensing require-
ments thereof. This exclusion can be
implemented by limiting the applica-
bility of the provisions of paragraph (h)
to only those classes or categories of
proprietary data determined as being
essential for licensing. Although con-
tractor licensing may be required
under paragraph (h), the final resolu-
tion of questions regarding the scope of
such licenses, the terms thereof, in-
cluding provions for confidentiality
and reasonable royalties, is then left to
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the negotiation of the parties with res-
olution of the issues being made, if nec-
essary, by a court of competent juris-
diction.

(f) Rights in Data—Special Works. (1)
The clause set forth in 952.227-76 shall
be used in all contracts where the prin-
cipal purpose or a task of the contract
is the production of copyrightable
works, even through such works may
incorporate uncopyrighted material or
material previously copyrighted by the
contractor or others. Such contracts
include those:

(i) Primarily for production of mo-
tion picture or television recordings or
scripts, musical compositions or ar-
rangements, sound tracks or record-
ings, translations, adaptations, and the
like;

(i) For books, compilations, surveys,
histories, or technology information
pamphlets;

(iii) For works pertaining to manage-
ment studies, support services, train-
ing, career guidance, or similar func-
tions of DOE; and

(iv) For works pertaining to guidance
or instruction of DOE officials or em-
ployees in the discharge of official du-
ties.

(2) The Rights in Data—Special
Works clause at 952.227-76 should be
modified with the assistance of Patent
Counsel where the contract calls for
the editing, translation, addition, or
other modification of the subject mat-
ter of an existing work.

(g) Rights in Technical Data (short
form). The clause set forth in 952.227-77
may be used in contracts for basic re-
search including grants, special re-
search contracts with educational in-
stitutions, contracts with consultants,
contracts for symposia, or for the con-
duct of training and educational pro-
grams, and in other contracts of a
similar nature. This clause shall not be
used in any contract where proprietary
information of the contractor may be
utilized in the performance of work
under the contract; in such instances
the Additional Technical Date Require-
ments clause of 952.227-73 and the
Rights in Technical Data (long form)
clause of 952.227-75 shall be used. The
short form clause of this section shall
not be used in situations involving
long-term consultancy arrangements

927.7000

for work in DOE programs providing
opportunities for specialized work ex-
perience at DOE-owned facilities for
scientific, engineering, and other em-
ployees of private firms and institu-
tions engaged in civilian applications
of atomic energy.

[49 FR 12004, Mar. 28, 1984; 49 FR 38951, Oct.
2, 1984]

927.403 Negotiations and deviations.

Contracting officers shall contact the
Patent Counsel assisting their con-
tracting activity, or the Assistant Gen-
eral Counsel for Patents, for assistance
to the contracting officer in selecting,
negotiating, or approving appropriate
data and copyright clauses in accord-
ance with the procedures as set forth in
927.402 and 970.27. In particular, advice
of Patent Counsel should be obtained
regarding the appropriateness or modi-
fication of optional paragraphs (g) and
(h) of the Rights in Technical Data
(long form) clause, the exclusion of
specific items of proprietary data from
paragraph (f) in said clause, and the ex-
clusion of the Additional Technical
Data Requirements clause of 952.227-73.

Subpart 927.70—Disclosure of
Proposal Information

927.7000 Disclosure outside Govern-
ment.

(a) It is DOE policy to have proposals
evaluated by the most competent per-
sons available in the Goverment. In ad-
dition, DOE may meet its evaluation
needs by having proposals reviewed by
evaluators and contractor organiza-
tions operating or managing govern-
ment-owned facilities. Outside evalua-
tions may be made provided the re-
quirements in (b) and (c) below are
met. A decision to employ outside eval-
uators shall take into consideration re-
quirements for avoidance of organiza-
tional conflicts of interest set forth in
909.5 and the competitive relationship,
if any, between the proposer and the
outside evaluator.

(b) Decisions to evaluate proposals
outside the government shall be made
only by the Source Selection Official
with the concurrence of the Procure-
ment Executive, Headquarters, for all
source evaluation board acquisitions,
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or by the Senior Program Offical or
designee with the concurrence of the
HCA or his designee for other acquisi-
tions. If the proposal under consider-
ation expressly indicates that only
Government evaluation is authorized
and evaluation outside the Government
is neverthless desired, the proposer
shall be advised that DOE may be un-
able to give full consideration to the
proposal unless the proposer consents
in writing to having the proposal eval-
uated outside the Government.

(c) Where it is determined to evalu-
ate a proposal outside the Government,
such as by consultants, grantees or
contractors including those who grant
or manage Government-owned facili-
ties the following agreement or an
equivalent arrangement for the treat-
ment of the proposal shall be obtained
from the outside evaluator before DOE
furnishes a copy of the proposal to such
person. In addition, care should be
taken that the handling notice re-
quired by 927.7003 is affixed to a cover
sheet attached to the proposal before it
is disclosed to the evaluator.

AGREEMENT

Conditions for Evaluating Proposal

Whenever DOE furnishes a proposal for
evaluation, | the recipient agree to use the
information contained in the proposal only
for DOE evaluation purposes and to treat the
information obtained in confidence. This re-
quirement does not apply to information ob-
tained from any source, including the pro-
poser, without restriction. Any notice or re-
striction placed on the proposal by either
DOE or the originator of the proposal shall
be conspicuously affixed to any reproduction
or abstract thereof and its provisions strict-
ly complied with. Upon completion of the
evaluation, it is agreed all copies of the pro-
posal and abstracts, if any, shall be returned
to the DOE office which initially furnished
the proposal for evaluation. Unless author-
ized by the conracting officer, it is agreed
the recipient shall not contact the originator
of the proposal concerning any aspect of its
contents.
Recipient:
Date:

927.7001 Proposal information.

Information contained in proposals
will be used only for evaluation pur-
poses except to the extent such infor-
mation is generally available to the
public, is already the property of the
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Government, or the Government al-
ready has unrestricted use rights, or is
or has been made available to the Gov-
ernment from any source, including
the proposer or offeror, without re-
striction. The term “‘proposal,’” as used
in this section, includes responses to
program opportunity notices (PONSs),
program research and development an-
nouncements (PRDAs) and solicita-
tions of a similar nature, in addition to
requests for proposals (RFPs) and unso-
licited proposals. As a practical mat-
ter, DOE cannot assume any respon-
sibility for disclosure or use of any
such information unless it is identified
by the proposer or offeror in accord-
ance with this section. Unless a solici-
tation specifies otherwise, DOE will
not refuse to consider a solicited pro-
posal or an unsolicited proposal merely
because the proposal is restrictively
marked.

927.7002 Treatment of proposal infor-
mation.

(a) A proposal may include technical
data and other data, including trade se-
crets and/or privileged or confidential
commercial or financial information
which the offeror does not want dis-
closed to the public or used by the Gov-
ernment for any purpose other than
proposal evaluation. To protect such
data the offeror should specifically
identify each page including each line
or paragraph thereof containing the
data to be protected and mark the
cover sheet of the proposal with the no-
tice set forth at FAR 52.215-12, as pre-
scribed at FAR 15.407(c)(8) for solicited
proposals or FAR 15.509 for unsolicited
proposals. Solicitation documents shall
include instructions to proposers to
mark their proposals in the prescribed
manner.

(b) A reference to that notice on a
proposal cover sheet shall be placed on
each page to which the notice applies.
Data, or abstracts of data, marked
with that notice will be retained in
confidence and used by the DOE or its
designated representative(s) including
Government contractors and consult-
ants, as set forth in paragraph (c) of
this section solely for the purpose of
evaluating the proposal. The data so
marked will not otherwise be disclosed
or used without the proposer’s prior
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written permission except to the ex-
tent provided in any resulting con-
tract, or to the extent required by law.
Offerors should be made aware of the
provisions of paragraph (c) of this sec-
tion if they desire to modify the notice
at FAR 52.215-12 or otherwise seek to
limit the evaluation to the Govern-
ment only. The restriction contained
in the notice does not limit the Gov-
ernment’s right to use or disclose any
data contained in the proposal if it is
obtainable from any source, including
the offeror, without restriction. Al-
though it is the policy of the DOE to
treat all proposals as confidential, the
Government assumes no liability for
disclosure or use of unmarked data and
may use or disclose such data for any
purpose. See FAR 15.1001(b) regarding
disclosure to other offerors.

(c) Should a contract be awarded
based on a proposal, it is DOE policy,
in consideration of the award, to ob-
tain unlimited rights for the Govern-
ment in the technical data contained
in the proposal unless the prospective
contractor marks those portions of the
technical information which he asserts
“‘proprietary data,” or specifies those
portions of such technical data which
are not directly related to or will not
be utilized in the work to be funded
under the contract. ‘“‘Proprietary data’’
is defined in 927.401. An offeror who re-
ceives a contract award shall mark the
data identified as proprietary by speci-
fying the appropriate page numbers to
be inserted in the Rights to Proposal
Data clause of 952.227-82, which clause
shall be inserted in the contract. Sub-
ject to the concurrence of the contract-
ing officer, information unrelated to
the contract may be deleted from the
proposal by the contractor. The respon-
sibility, however, of identifying tech-
nical data as proprietary or deleting it
as unrelated, rests with the prospective
contractor.

(d) The clause at 952.227-82 shall be
included in any contract which re-
sulted from a proposal that was the
basis of negotiation and award of the
contract. This clause is intended to
apply only to technical data and not to
other data such as privileged or con-
fidential commercial or financial infor-
mation.

927.7004-1

927.7003 Handling notice.

In order that proposals may be han-
dled in confidence consistent with the
policies set forth in this section and
pursuant to 927.402-3(d)(2), the notice
at FAR 15.413-2(e) for solicited propos-
als and FAR 15.509(d) for unsolicited
proposals shall be affixed to a cover
sheet attached to each proposal upon
receipt by DOE. Use of the notice nei-
ther alters any obligation of the Gov-
ernment, nor diminishes any rights in
the Government to use or disclose data
or information.

927.7004 ldentification of proprietary
data in proposals.

927.7004-1 Solicited proposals.

Even though the statement of work
contained in a solicitation sets forth
the known requirements for technical
data, i.e., technical data which will be
specified to be delivered, there is no as-
surance that the contractor will de-
liver all of this data because paragraph
(e) of the Rights in Technical Data
(long form) clause at 952.227-75 permits
the contractor to withhold proprietary
data from delivery. In order to ascer-
tain the technical data the proposer in-
tends to withhold as proprietary data,
and as an aid in determining whether
to include the provision for limited
rights in proprietary data set forth in
optional paragraph (g) of the Rights in
Technical Data (long form) clause, the
provision set forth in 952.227-83 shall be
included in the solicitation. This provi-
sion explains that solicitations will in-
clude DOE’s known requirements for
technical data, and that the proposer
must submit a list identifying to the
best of its knowledge which of this
data will be withheld as proprietary
data, or state that no technical data
will be withheld. The submission of
such a list does not constitute a stipu-
lation or determination by the Govern-
ment that the data identified therein
are in fact proprietary. In addition, the
provision to be included in the solicita-
tion refers to the Additional Technical
Data Requirements clause at 952.227-73,
as being included in the proposed con-
tract where, due to programmatic con-
siderations, it is contemplated that all
of the requirements for technical data
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will not be known at the time of con-
tracting. When a proposer specifically
identifies the proprietary data to be
withheld, the contracting officer shall
determine as advised by the appro-
priate program manager, whether:

(a) the Government needs limited
rights in the proprietary data, in which
case the optional paragraph (g) will be
included in the Rights in Technical
Data (long form) clause;

(b) the Government needs to require
the contractor to license proprietary
data to the Government and respon-
sible third parties, in which case op-
tional paragraph (h) will be included in
the Rights in Technical Data (long
form) clause; and

(c) the Government needs unlimited
rights in the proprietary data, in which
case negotiations may be held to pur-
chase or obtain a suitable license to
the proprietary data.

927.7004-2 Solicitations.

The provision at 952.227-83 shall nor-
mally be included in solicitations
which may result in contracts calling
for research, development, or dem-
onstration work or solicitations for
supplies in which delivery of required
technical data is contemplated.

927.7004-3 Unsolicited proposals.

The contracting officer, during con-
tract negotiations, shall identify tech-
nical data which will be required to be
furnished under the contract. The pro-
poser shall be required to submit a list
identifying, to the best of his knowl-
edge, which of this data will be with-
held as proprietary under paragraph (e)
of the Rights in Technical Data (long
form) clause, or to state that no tech-
nical data will be withheld. The con-
tracting officer shall then make the de-
terminations, in the same manner as
set forth in 927.7004-1 for solicited pro-
posals, pertaining to the proprietary
data identified to be withheld.

927.7005 Required notice of right to
request patent waiver.

Offerors are to be provided with no-
tice of the right to request, in advance
of or within 30 days after the effective
date of contracting, a waiver of all or
any part of the rights of the United
States with respect to subject inven-
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tions. In no event will the fact that an
offeror has requested such a waiver be
a consideration in the evaluation of his
offer or the determination of his ac-
ceptability. Accordingly, the notice at
952.227-84 shall be given to all prospec-
tive contractors and shall be inserted
in all solicitations which may result in
contracts calling for research, develop-
ment, or demonstration work.

PART 928—BONDS AND
INSURANCE

Subpart 928.1—Bonds

Sec.

928.101-1 Policy on use.

928.103-3 Payment bonds.

928.103-70 Review of performance and pay-
ment bonds for other than construction.

Subpart 928.3—Insurance

928.301 Policy.
928.370 Service-type insurance policies.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

SOURCE: 49 FR 12010, Mar. 28, 1984, unless
otherwise noted.

Subpart 928.1—Bonds

SOURCE: 61 FR 41708, Aug. 9, 1996, unless
otherwise noted.

928.101-1 Policy on use.

In addition to the restriction on use
of bid guarantees in FAR 28.101-1(a), a
bid guarantee may be required only for
fixed price or unit price contracts en-
tered into as a result of sealed bidding.
They may not be required for nego-
tiated contracts.

928.103-3 Payment bonds.

A determination that is in the best
interest of the Government to require
payment bonds in connection with
other than construction contracts may
be made by the contracting officer on
individual acquisitions.

928.103-70 Review of performance and
payment bonds for other than con-
struction.

A performance or payment bond,
other than an annual bond, shall not
antedate the contract to which it per-
tains.
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Subpart 928.3—Insurance

928.301 Policy.

The DOE policies and procedures for
indemnification of DOE contractors are
set forth in FAR Part 50 and 950.

928.370 Service-type insurance

cies.

(a) Service-type insurance policies
are cost-reimbursement type contracts
or subcontracts in which the insurer
provides claim and loss adjustment
services on a cost reimbursement basis,
which satisfies state and Federal insur-
ance requirements.

(b) Service-type insurance policies
may be used with contracting officer
approval, when one or more of the fol-
lowing conditions are present:

(1) Pure risk commercial insurance is
not available or, if available, cost is
not considered reasonable;

(2) Inherent risks in the contract are
new and a part of the process of com-
mercialization;

(3) The service-type insurance is
needed to implement jointly funded
projects; or

(4) The service-type insurance ar-
rangement is considered in the Govern-
ment’s best interest.

poli-

PART 931 —CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 931.1—Applicability

Sec.
931.102 Fixed-price contracts.

Subpart 931.2—Contracts With Commercial
Organizations

931.205-18 Independent research and devel-
opment (IR&D) and bid and proposal
(B&P) costs.

931.205-32 Precontract costs.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

Subpart 931.1—Applicability

931.102 Fixed-price contracts.

The intent of the first sentence of
FAR 31.102 is that applicable subparts
of FAR Part 31 shall be used by the
Government in (a) pricing fixed-price
prime contracts and modifications, (b)
evaluating the reasonableness of a

931.205-32
prime contractor’s (or prospective
prime contractor’s) proposed sub-

contract (or subcontract modification)
prices, and (c) determining the allow-
ability of contractor payments to sub-
contractors in accordance with the pro-
visions of FAR 31.204(b).

[49 FR 12011, Mar. 28, 1984]

Subpart 931.2—Contracts With
Commercial Organizations

931.205-18 Independent research and
development (IR&D) and bid and
proposal (B&P) costs.

(©)(2) IR&D costs are recoverable
under DOE contracts to the extent
they are reasonable, allocable, not oth-
erwise unallowable, and have potential
benefit or relationship to the DOE pro-
gram. The term ‘“DOE program’ en-
compasses the DOE total mission and
its objectives. B&P costs are recover-
able under DOE contracts to the extent
they are reasonable, allocable, and not
otherwise unallowable.

[60 FR 30004, June 7, 1995]

931.205-32 Precontract costs.

(a) To the extent practical, known
expenditures of precontract costs under
DOE contracts should be governed by
establishing advance understandings as
contemplated by FAR 31.109. Contracts
that include authorized precontract
costs shall include the ‘““Date of Incur-
rence of Cost” clause specified at
952.231-70.

(b) The following limitations apply
to establishment of advance under-
standings relative to precontract costs:

(1) Precontract cost authorizations
shall not be used to cover a period in
excess of 15 days, unless a longer period
is approved by the HCA based upon a
written finding that such an allowance
is reasonable, and shall not be extended
or renewed. A copy of the findings shall
be forwarded to the Procurement Exec-
utive at the time of approval. If pro-
longed coverage is necessary, a letter
contract shall be issued.

(2) All precontract cost authoriza-
tions shall be reviewed and approved at
a management level above the con-
tracting officer.
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(3) Retroactive precontract cost au-
thorization and the predating of con-
tractual agreements shall not be used.

(4) Precontract cost authorizations
shall not authorize the delivery or fur-
nishing of any goods or services from a
contractor until after the contract is
executed.

[49 FR 12011, Mar. 28, 1984; 49 FR 38951, Oct.
2, 1984]

PART 932—CONTRACT FINANCING
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Sec.
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methods.
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Defense Production
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Subpart 932.5—Progress Payments Based
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Subpart 932.9—Prompt Payment

932.970 Implementing DOE policies and pro-
cedures.

Subpart 932.70—DOE Loan Guarantee
Authority

932.7002 Authority.

932.7003 Policies.

932.7004 Procedures.

932.7004-1 Guaranteed loans for civilian pro-
grams.

932.7004-2 Criteria.
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AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

SOURCE: 49 FR 12011, Mar. 28, 1984, unless
otherwise noted.

48 CFR Ch. 9 (10-1-96 Edition)

Subpart 932.1—General

932.102 Description of contract financ-
ing methods. (DOE coverage—para-
graph (e))

(e)(2) Progress payments based on a
percentage or stage of completion may
be authorized by the Head of the Con-
tracting Activity when a determina-
tion is made that progress payments
based on costs cannot be practically
employed and that there are adequate
safeguards provided for the administra-
tion of progress payments based on a
percentage or stage of completion.

[61 FR 41708, Aug. 9, 1996]

Subpart 932.3—Loan Guarantees
for Defense Production

932.304-2 Certificate of eligibility.

(h) Guaranteed loan applications
shall be authorized and transmitted to
the Federal Reserve Bank only by the
Secretary or designee specified for that
purpose.

Subpart 932.4—Advance
Payments

932.402 General.

(e)(1) The Head of the Contracting
Activity or designee shall have the re-
sponsibility and authority for making
findings and determinations, and for
approval of contract terms concerning
advance payments.

(2) Before authorizing any advance
payment arrangements, the approving
official shall obtain the advice, and
other inputs of the servicing finance of-
fice.

932.407

(d)(4) Advance payments may be
made without interest under cost-reim-
bursement contracts for construction
or engineering services.

Interest.

Subpart 932.5—Progress Payments
Based on Costs

932.501-2 Unusual progress payments.

(a)(3) The Head of the Contracting
Activity shall forward all requests
which are considered favorable, with
supporting information, to the Chief
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Financial Officer, Headquarters, will
approve or deny the request.

(d) Requests for unusual progress
payments will not be considered as a
handicap or adverse factor in the award
of a contract; provided the bid or pro-
posal is not conditioned on approval of
such request.

[49 FR 12011, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

Subpart 932.6—Contract Debts

932.605 Responsibilities and coopera-
tion among Government officials.

(b) The DOE contracting officer has
primary responsibility for determining
the amount of contract debt and noti-
fying the cognizant finance office of
such debt due the Government. The
servicing DOE finance office making
payments under the contract has pri-
mary responsibility for debt collection.

Subpart 932.8—Assignment of
Claims

932.803 Policies.

(d) In the case of prime contracts,
when it has been determined that the
financing of contracts will be facili-
tated in the interest of DOE programs,
it is the policy of DOE that such con-
tracts provide, or be amended without
consideration (see Assignment of
Claims Act of 1940) to provide, in con-
formance with FAR 32.804, that pay-
ments to be made to an assignee shall
not be subject to reduction or setoff. In
the case of subcontracts, when loans
are made for the purpose of financing
performance of subcontracts under
DOE prime contracts, financing insti-
tutions or the Government as guaran-
tor in those instances in which such
loans are guaranteed should not be re-
quired to incur risks of loss by reason
of possible diversion of assigned sub-
contracts proceeds for payment of
other claims of the prime contractor
against the borrower, otherwise unre-
lated to the assigned subcontracts. The
Head of the Contracting Activity shall
require the adoption of these policies
and practices by DOE prime contrac-
tors with respect to DOE subcontract
work. The Head of the Contracting Ac-
tivity should inform the Chief Finan-

932.970

cial Officer, Headquarters of each DOE
contractor who is unwilling to adopt
policies consistent with this paragraph
and the reasons given in support of the
contractor’s position.

[49 FR 12011, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

Subpart 932.9—Prompt Payment

932.970 Implementing DOE policies
and procedures.

(a) Invoice payments—(1) Contract Set-
tlement Date. For purposes of determin-
ing any interest penalties under cost-
type contracts, the effective date of
contract settlement shall be the effec-
tive date of the final contract modi-
fication issued to acknowledge con-
tract settlement and to close out the
contract.

(2) Constructive acceptance periods.
Where the contracting officer deter-
mines, in writing, on a case-by-case
basis, that it is not reasonable or fea-
sible for DOE to perform the accept-
ance or approval function within the
standard period, the contracting officer
should specify a longer constructive ac-
ceptance or approval period, as appro-
priate. Considerations include, but are
not limited to, the nature of supplies
or services involved, geographical site
location, inspection and testing re-
quirements, shipping and acceptance
terms, and available DOE resources.

(b) Contract financing payments. Con-
tracting officers may specify payment
due dates that are less than the stand-
ard 30 days when a determination is
made, in writing, on a case-by-case
basis, that a shorter contract financing
payment cycle will be required to fi-
nance contract work. In such cases, the
contracting officer should coordinate
with the finance and program officials
that will be involved in the payment
process to ensure that the contract
payment terms to be specified in solici-
tations and resulting contract awards
can be reasonably met. Consideration
should be given to geographical separa-
tion, workload, contractor ability to
submit a proper request, and other fac-
tors that could affect timing of pay-
ment. However, payment due dates
that are less than 7 days for progress

345



932.7002

payments or less than 14 days for in-
terim payments on cost-type contracts
are not authorized.

[61 FR 41708, Aug. 9, 1996]

Subpart 932.70—DOE Loan
Guarantee Authority

932.7002 Authority.

Guaranteed loan applications shall be
authorized and transmitted to the Fed-
eral Reserve Board only by the Sec-
retary, or designee specified for that
purpose, and only when made pursuant
to enabling legislation or other author-
ity; e.g., by executive order or regula-
tion.

932.7003 Policies.

The following policies governing the
exercise of its loan guarantee author-
ity have been established by DOE:

(a) The use of the loan guarantee au-
thority is not restricted to contracts or
subcontracts of any particular type or
class. Each case is to be evaluated on
its own merits and under the particular
circumstances applicable thereto.

(b) The fact that a contract has been
awarded as a result of competitive bid-
ding should not, of itself, render the
loan ineligible for guarantee by DOE if
the contractor is financially respon-
sible and its need for working capital is
the result of the impact of a defense
program or any other DOE program for
which guaranteed loans are authorized.

(c) The guarantee authority should,
in general, not be used in connection
with loans to contractors required to
furnish performance bonds, except in
those cases in which the time likely to
be required for the surety or DOE to
take over in the event of default will
result in delays which cannot be toler-
ated by the particular program con-
cerned. When performance bonds have
been furnished, the surety shall be re-
quired to subordinate its rights in
favor of the guaranteed loan.

(d) The criterion that the materials
or services to be provided cannot read-
ily be acquired from alternative
sources does not require the finding
that the materials or services are abso-
lutely unobtainable elsewhere. The cri-
terion should be so applied as to permit
guarantees of loans when, although the

48 CFR Ch. 9 (10-1-96 Edition)

materials or services can be obtained
elsewhere, such factors as the urgency
of supply schedules, technical capacity
of the contractor, comparative prices,
and time and expense involved in re-
issuing the contract, including termi-
nation payment, establish that it is to
the Government’s advantage not to re-
sort to alternative sources merely be-
cause the contractor or subcontractor
may require a guaranteed loan.

(e) If it is known at the time the con-
tract is to be awarded that the low
offeror who is technically qualified and
competent to furnish the required ma-
terials and services will require a guar-
anteed loan, the contracting officer
should obtain appropriate advice and in
reaching a decision should consider at
least the following:

(1) The savings to be realized by
awarding the contract to the Ilow
offeror;

(2) The risk to the Government in
guaranteeing a loan; and

(3) The likelihood, if award is made

to the second low offeror, of that
offeror’s applying for a guaranteed loan
at a later date.
Extreme care should be exercised in re-
jecting a low bid or proposal simply be-
cause the low offeror requires a guar-
anteed loan.

(f) The amount of the loan should
bear reasonable relationship to such
factors as the value and terms of the
contract, the probable investment re-
quired to be made by the contractor in
payrolls and inventories, the frequency
with which contract payments are to
be made, and the borrower’s current
working capital position.

(g) Borrowings for working capital
purposes under guaranteed loans shall
be limited to the amount necessary to
perform the contract for which the
loan is sought. In order that the con-
tractor will also use its own funds in
the performance of the contracts,
amounts outstanding under the loan or
line-of-credit shall be limited to an
amount not to exceed 90 percent of the
borrower’s investment in its contracts,
regardless of the total amount of the
loan or line of credit authorized. The
borrower’s investment includes all
items for which the borrower would be
entitled to payment on performance or
termination of contracts, but does not
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